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This dissertation mainly aims at restoring the original appearance of fiducia in 
Roman law from historical perspective, without projecting the modern concept of 
trust on Roman legal practice and attempting to modernize the fiducia in Roman law 
in order to prove that it is still involved in the construction of modern trust system. 
The emergence and development of fiducia in Roman law is closely related to the 
social, economic, cultural and other kinds of factors in context of specific time and 
space. The relevant norms of fiducia and other norms in Roman law coordinated with 
each other well and maintained the function of fiducia system effectively. Fiducia 
means that the fiduciante transfer the property to the fiduciario in the manner of 
mancipatio or cessio in iure, and then the fiduciario returns the subject matter to 
the fiduciante or the third party under the given conditions in accordance with the 
agreement or implements specific behavior. The subject matter of fiducia can be 
either res mancipi or res nec mancipi. Although the fiduciario enjoys the ownership 
of the subject matter in the aspect of law, this ownership is restricted by the agreement 
reached by the parties, whose real meaning is to transfer the ownership of the subject 
matter temporarily for certain purpose. In the post-classical era, along with the decline 
mancipatio or cessio in iure, the fiducia gradually came to demise. This dissertation 
is divided into four chapters except the introduction. 
The first chapter focuses on the fundamental questions about fiducia. Firstly, it 
discusses the original literatures about fiducia, which are historical basis to unfold the 
further research. Then, it analyzes the structure of fiducia. Before Gaius, fiducia is 
understood as the two mutually separated components, that is, the transfer of subject 
matter and the agreement between the parties, from the time of Gaius, particularly in 
the period of Severus, the two components of fuducia are deemed to constitute a 














contractus re. The early fiducia is not recognized by law; the effective functioning of 
fuducia depends on fides of fiduciario. In the 2
nd
 century B.C., the law introduced 
actio fiduciae and actio contrario fiduciae, which had the essence of claim of right 
to protect interests of a party; additionally, the law also allowed the parties to protect 
their own interests by actio condictio and usureceptio. In any case, fiducia is not 
established by traditio and never meant that the possession of subject matter must be 
transferred to the fiduciario, an agreement reached by the parties is not only allowed 
to exist any factors such as dolus malus and vetus, but also not allowed to violate the 
provisions of the law. 
The second chapter mainly researches on the the system of fiducia cum 
creditore. Its actually meaning is that transferring the ownership for guarantee. 
Fiducia cum creditore, together with pignus datum and pignus 
conventum(hypotheca), constitute cautionis in re in Roman Law. When fiducia 
cum creditore is established, the debtor should vow to the creditor that he enjoys the 
ownership of the subject matter of fiducia, on which there is not other burdens of 
warranties, although he is no longer the owner, he can bequeath and replace the 
subject matter, the creditor enjoys the full ownership of the subject matter, however, 
the fructus can only be used to offset the secured debt, the creditor also has the right 
to claim to the debtor for the necessary expenditure caused by the subject matter. The 
ways of realization of fiducia cum creditore experience three phases，including 
lex commissoria, sale of subject matter and auction of subject matter. 
The third chapter focuses on fiducia cum amico. Gaius created fiducia cum 
amico, which was not a technical concept, but actually a name that could cover the 
other forms of applications of fiducia except for fiducia cum creditore. It consists of 
fiducia cum amico with functions of deposit, fiducia cum amico with function of 
donation and fiducia manumissionis causa. Although fiducia cum amico provides 
much convenience for the fiduciante, it should never be concluded with the purpose of 
defraud the creditor, who has the right to revoke otherwise. 















fiducia in the era of Medieval common law and fiducia in Roman law share the same 
name, but differ in the meanings. France use the mechanism of fiducia in Roman law 
to create a mode of trust ,which is different from the trust in common law.As the 
beginning of guarantee system with the character of title transfer, fiducia cum 
creditore can be traced in the modern German law, French law, EU law, Argentine 
Law, as well as Chinese law. 
 
































D.  优士丁尼《学说汇纂》 
C.  优士丁尼《法典》 
Gai.  盖尤斯《法学阶梯》 
Gai Ep.  盖尤斯《法学阶梯摘要》 
Vat.  《梵蒂冈残篇》 
C.TH.  《狄奥多西法典》 
Cons.  《某些早期法学家的见解》 
Coll.  《摩西法与罗马法合论》 
Brev.  《西哥特罗马法》 
T.H.  埃尔科拉诺小板 
Paul.Sent.  《保罗论点集》 
TPSulp.  苏尔毕求斯庞培档案 
Cic.de off.  西塞罗《论义务》 
Cic.ad fam.  西塞罗《友信集》 
Cic.top.  西塞罗《地方论》 
Cic.pro Caec.  西塞罗《为切奇纳辩护》 
Cic.de nat.deor.  西塞罗《论神性》 
Cic.pro Rosc.com.  西塞罗《为喜剧演员罗修斯辩护》 
Cic.pro Flacc.  西塞罗《为弗拉库斯辩护》 
Cic.pro quinct.  西塞罗《为昆克修斯辩护》 
Boet.In Top.  波埃修斯《西塞罗<地方论>评注》 
Isid.,Etymol.  圣依西多禄《词源》 
Plaut.Epidic.  普劳图斯《埃皮提库斯》 
Plaut.Aul.  普劳图斯《一坛金子》 
Plaut.Trinumm.  普劳图斯《三块钱一天》 








































目  录 
 
目  录 
引  言 ................................................................................................. 1 
一、研究范围的限定............................................................................................ 2 
二、研究方法........................................................................................................ 9 
第一章  信托的基本问题 ................................................................. 13 






第二节  信托的结构 .............................................................................................. 23 
一、盖尤斯之前信托的结构.............................................................................. 24 
二、盖尤斯之后信托的结构.............................................................................. 35 
第三节  信托的保护方式 ...................................................................................... 39 
一、早期法中关于信托保护方式的争议.......................................................... 39 
二、罗马法对信托担保的保护途径.................................................................. 47 





第二章  信托担保 ............................................................................ 75 













Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
